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INFO OCT-01 ARA-14 ISO-OO /018R 

DRAFTED BY L/M:HSBURMAN:CEK 
APPROVED BY L/M:HFSHAMWELL,JR. 

ARA/MGT:JSIMMONS (PHONE) 

014049 140718Z/15 

R 132308Z JAN 78 
FM SECSTATE WASHDC 
TO AMEMBASSY BRASILIA 

UNCLAS STATE 010343 


E.O. 11652: N/A 


TAGS: AFSP. ACLM 

SUBJECT: CLAIMS OF L.A. BAILEY 


REF: A) BRASILIA 7589, B) BRASILIA 6471 

1) DEPARTMENT OM REPLY REF A APPARENTLY MISROUTED; SUB- 
STANCE REPEATED BELOW. 


2) EMBASSY REQUESTED NEGOTIATE SETTLEMENT AS FOLLOWS: 

A) PREVIOUS DEPARTMENT REVIEW OF BAILEY CLAIM ON BASIS 
U.S. LAW INDICATED PROBABILITY SUSPENSION OF CONTRACT BY 
EMBASSY WOULD BE UPHELD BASED ON ACTUAL PRIOR KNOWLEDGE 
CONTRACTOR OF PLANNED CLOSURE OF EMBASSY SPACE FOR CON- 
STRUCTION PURPOSES. SINCE CONTRACT DOCUMENTS AVAILABLE 
TO DEPT. DO NOT CONTAIN TERMINATION FOR GOVERNMENT CON- 
VENIENCE CLAUSE, TERMINATION MUST BE BASED ON DEFAULT. 
DEFAULT MIGHT BE ABLE TO BE SUSTAINED ON FAILURE TO COMPLY 
WITH SECURITY RULES, IF THAT IS PROVEABLE ON RECORD. DEFAULT 
OTHERWISE WOULD HAVE TO BE SUSTAINED ON FAILURE TO PERFORM, 
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WHICH IS CLOUDY ISSUE BECAUSE EMBASSY IS VULNERABLE IN 
ANY EVENT TO BREACH OF CONTRACT CLAIM DURING PERIOD OF 
PERFORMANCE BASED ON FAILURE OF EMBASSY COMPLY WITH CON- 
TRACT MAINTENANCE OF EQUIPMENT CLAUSES. 

B ) EMBASSY SHOULD APPORTION ALLEGED EXPENSES/LOSSES 
(PARA 1 REF A) AND OFFER SETTLEMENT BASED ON PAYMENT 
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REASONABLE VALUE BREACH OF CONTRACT CLAIM, WITH REASONABLE 
EXPENSES RELATING TO WIND UP COSTS. CONTRACT SETTLEMENT 
SHOULD NOT BE ARRIVED AT BY ARBITRARILY SELECTING PERCENTAGE 
OF CONTRACTOR S CLAIM (PARA 3 REF A) OR BY USING USG OFFER 

AS BASIS UNLESS EITHER IS ARRIVED AT THROUGH PROPER 
APPORTIONMENT OF COSTS. 

3) IF SETTLEMENT ON THIS BASIS NOT ABLE TO BE NEGOTIATED, 
EMBASSY SHOULD REQUEST DETAILED WRITTEN LEGAL OPINION FROM 
LAW FIRM AS TO MERITS OF CONTRACTOR S CLAIM AND EMBASSY 
DEFENSES ASSUMING LITIGATION UNDER BRAZILIAN LAW WITHOUT 
REPEAT WITHOUT REGARD POSSIBLE IMMUNITY. PARA 3 REF B 
PROBABLY IN ERROR TO EXTENT CLAIM OF SOVEREIGN IMMUNITY 

INVOLVED. WE DO NOT CONSIDER RESOLUTION THIS CLAIM TO BE 
MATTER OF POLITICAL SENSITIVITY AND IN FACT PLEA OF 
IMMUNITY TO AVOID COURT JURISDICTION WOULD PROBABLY NOT 
REPEAT NOT BE AUTHORIZED. VANCE 
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